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PROCEEDINGS 

(Whereupon the jury joins the 
proceedings at this time.) 

THE LAW CLERK: 

All rise. Recess is over. Court will 
come to order. Please be seated. 

THE COURT: 

Please be seated. 

Just before the luncheon break, I had 
objections and I indicated I would rule as 
follows on the exhibits offered. 

I have an objection to plaintiffs- 
offered Exhibit Number 0903. That objection 
is sustained. 

There was an objection to Plaintiffs' 
Exhibit 1275.02, Monograph Number 3. That 
objection is sustained. 
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There's an objection to Paragraphs 1 and 
4 of Monograph 13. That objection is 
overruled. 

Mr. Herman. 

MR. RUSS HERMAN: 

Thank you. Judge. 

Good afternoon. Judge. Good afternoon, 
ladies and gentlemen of the jury. Dr. Burns. 
EXAMINATION BY MR. RUSS HERMAN: 

Q. Dr. Burns, I want to begin this afternoon by 

asking you if you're prepared to give certain 
opinions in the case — 

A. Okay. 

Q. — and certain information to the jury. 

Are you able to discuss and share with us the 
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history of tobacco and when that history begins and 
the history of cigarette smoking and when that 
history begins? 

A. Yes, I am. 

Q. And are you prepared to discuss with us and 

give opinions on the relationship of cigarette 
smoking to lung cancer and to COPD? 

A. Yes, I am. 

Q. Are you prepared to discuss and give opinions 

on the misconduct of the cigarette companies and the 
increased hazard and risk and harm caused by the 
cigarette companies' misconduct? 

A. Yes, I am. 

Q. Based on your expertise in the public health 

field for more than 25 years and your experience and 
your training and expertise as a pulmonologist 
specializing in diseases of the lung, are you 
prepared to give an opinion on medical screening and 
monitoring of cigarette smokers for lung cancer and 
COPD? 

A. Yes, I am. 

Q. And are you prepared to support each of these 

opinions with evidence and testimony from that 
stand? 

A. Yes, I am. 

Q. Now, we have reviewed your testimony a number 

of times; have we not? 

A. Yes, we have. 

Q. In fact, this case was set for trial several 

times and you traveled from California to New 
Orleans for a couple of days prior to testifying 
each time? 
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A. Yes, I did. 

Q. And then we had to start all over every time 

that it was set. So you're familiar with most of 
the questions that I asked you and the exhibits? 

A. Yes. 

Q. And you've also participated in a mock trial? 

A. Yes, I have. 

Q. Can you tell me why you have visited with me 

before giving testimony and why you've participated 
in a mock trial, sir? Explain what happened in the 
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mock trial first. 

A. Well, what happened in the mock trial was 

that Mr. Herman or one of the other attorneys asked 
me questions about smoking and its relationship to 
disease, smoking, and some of the tobacco industry 
issues. And I answered those questions as directly 
and as completely as I could. 

And my understanding of the purpose of that 
was that this is a complicated area and it's 
important that they understand the science, 
particularly the science that I'm going to testify 
on . 

Q. Now, the questions we have to begin with, and 

that I have to ask, are are there valid statistics 
on a number of Americans each year who die from 
cigarette smoking as compared to other major causes 
of premature death in America? 

A. Yes. 

Q. And where do those statistics come from? 

A. Well, the statistics are prepared by the 

Centers for Disease Control in Atlanta. And they 
are placed on the website for the Centers for 
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Disease Control. 

Q. That's an official government publication; is 

it not? 

A. Yes, it is. 

Q. And we talked about earlier how they're 

authorized to collect this information and publish 
it; correct? 

A. Yes. That's right. 

Q. Okay. 

Your Honor, I'd like to bring up on your 
screen and Dr. Burns' screen Demonstrative Exhibit 
4, DB-4. It's not like years ago where we could 
just hand a witness something and the Judge 
something. 

Thank you. 

You have before you DB-4. It's a 
demonstrative exhibit indicating the "Number of 
Annual Deaths in the United States Caused by Various 
Causes" of death; correct? 

A. That's correct. 

Q. And where did the information come from on 

DB-4? 

A. It comes from the Centers for Disease Control 

and the Public Health Service. 

Q. Is that a fair and accurate representation of 

comparison of annual deaths in the United States? 

A. Yes, it is. 

Q. And will it assist you in explaining your 

testimony to the jury? 

A. Yes, it will. 

MR. HERMAN: 

Your Honor, at this time I'd like to 
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publish DB-4. 

THE COURT: 

Any objection? 
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I'm aware that I have ruled on the 
objection that was filed earlier this 
morning. I'm asking if there's any — 

MR. BELASIC: 

Right. 

I don't want to waste your time or 
anybody's time. Just note that you did rule. 

THE COURT: 

It will be published and it will be 
received into evidence. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Would you sort of walk us through this chart, 

please? 

A. Well, one of the things that sometimes is 

hard to get an understanding of is risk and what — 
how big risk is. Because we hear everything is 
risky. And this is a graph that looks at the number 
of deaths caused by cigarette smoking. This is not 
just deaths in smokers; this is deaths that are 
extra deaths, premature deaths, produced because 
people smoke cigarettes. 

And you can see that's some 430,000 by the 
CDC estimate. And it's hard to put raw numbers into 
perspective. And so what they did was they put it 
on a graph in comparison to a lot of other things 
that we think of as being common or important causes 
of death in our lives. 

And you can see that it dwarfs AIDS, alcohol, 
motor vehicle accidents, homicides, illegal drug 
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use, suicides. And, as a matter of fact, it's 
greater than all of those combined as a cause of 
death. That represents about one out of every five 
deaths that currently occurs in the United States. 

Q. Your Honor, I think I may be in the way of 

the screen when I stand, so if it's all right. I'll 
just move this way back here. 

Can you take us through the — Can you take 
us through the history of cigarette smoking and 
cigarettes and how this public health crisis began? 


A. 

Sure. 



Q. 

Would 

you do 

that, please? 

A. 

Well, 

as you 

may remember from your American 


history in grammar school, tobacco has been around 
for a long time. When Christopher Columbus came to 
the New World, one of the things that the American 
Indians provided to Christopher Columbus' crew was 
tobacco. And they brought it back to the Old World. 
And they used it. And they smoked it. 

As a matter of fact, tobacco was one of the 
major cash crops that allowed the United States, its 
13 colonies, to become independent. It was the 
revenue from tobacco that allowed that to happen. 

But for most of its history of use, tobacco was used 
as snuff, where you grind it up into a little powder 
and put it up your nose. 

Exactly how that happened, I'm not sure how 
they figured out to do that. But that was one of 
the ways it was used in England for a very long 
time. The other ways it was used was to put it in a 
pipe or to roll the leaves up and light them, which 


http://legacy.library.ucsf.fibliii/tiEfe(ulTttp^^O©/(pelindustrydocuments.ucsf.edu/docs/nfjl0001 



32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


was an early form of a cigar. 
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Now, they also used to use it, to chew it, 
mix it up with sugars and molasses and various other 
things and chew on it, keep a big wad of it in their 
cheek. 

That's the way it was used up until this 
century. Some things happened at the end of the 
1800s. In about 1880, a machine was invented that 
could manufacture cigarettes. If any of you has 
ever tried to roll your own, you know that it's 
cumbersome and awkward and it takes a long time to 
do it. So having a machine that could make the 
cigarettes made it easier to provide them to folks. 
But still a lot of people didn't use tobacco as 
cigarettes. 

Another thing happened that was important, 
which was the invention of safety matches. Prior to 
that time, matches would sort of spontaneously 
ignite, catch fire. And you can imagine that if you 
were carrying around those kinds of matches to light 
a cigarette, that would be a pretty risky business 
and you certainly wouldn't want to have those 
matches. 

Well, safety matches don't spontaneously 
ignite. You've got to strike them to get them to 
light. And so it allowed people to carry around a 
way to light this little dose of tobacco when they 
used it. 

Okay. Another change that occurred that 
wound up being very important, although we didn't 
recognize it until much later, was the tobacco was 
cured. And the story is that it occurred 
accidentally, somebody fell asleep and the 
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temperature in the barn got too hot, and the 
temperature changed the way the tobacco was cured. 

It made it milder, but it also changed how 
much acid was in the smoke when you burned it. It 
made it more acid. Well, that doesn't seem like it 
would make much difference, but it wound up being 
very important. Because, you see, with pipe or 
cigar smoke, it's alkaline, it doesn't have much 
acid in it. 

And so the nicotine in there, which is what 
you're trying to get from the tobacco, you can 
absorb through your mouth. You don't have to inhale 
it. When you make the smoke acid, it changes the 
nicotine. It adds a proton to the nicotine 
molecule. 

And now, all of a sudden, you can't absorb it 
through the mucus membrane of your mouth. And what 
you have to do to get the nicotine in is to bring it 
in to the much larger absorbed surface of your lung 
in order to be able to absorb the nicotine. And so 
the change in that tobacco in cigarettes led to 
people inhaling the smoke from the cigarette; 
whereas, when they had been smoking pipes or cigars, 
they tended not to inhale it as much and just hold 
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it in their mouth and then exhale it. 

But even then, for the first decade of this 
century, not much happened, not many cigarettes were 
sold. In 1914, Camel cigarettes developed a mass 
marketing approach to promoting cigarettes. They 
gave away little cards with sports figures and other 
prominent figures on them. They developed a 
national advertising and marketing campaign. And, 
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all of a sudden, people started buying Camel 
cigarettes. The other companies noticed that and, 
all of a sudden, they began to advertise and market. 
And the sale of cigarettes went up. 

And we have a demonstrative, I think, that 
would help us with that, if we could put it up. 

Q. Before we get there, and I do want to — I do 

want you to walk us through the demonstrative that 
you've created on this history issue. 

May I approach. Your Honor? I've got a — 

THE COURT: 

Yes, you may. 

MR. RUSS HERMAN: 

Thank you. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. I've got a laser pointer — 

A. Okay. 

Q. — that may assist. 

Dr. Burns, I want to go back to something you 
said and I want to make sure — It took me awhile, 
it still takes me awhile to understand this. 

When tobacco changed, instead of the nicotine 
being absorbed in the mouth, it went into the lungs 
and into the brain; is that basically it? 

A. Yes. It does two things. It always goes to 

the brain, even if you absorb it in the mouth. 

That's where the nicotine acts to give people the 
change in their brain that creates the addiction. 
Okay. However, the rate at which it goes to your 
brain is important in defining, if you will, the 
effect, the speed with which the effect occurs, 
okay? 
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So if you put it in your mouth, it has to go 
and it's absorbed through the veins, it gradually 
moves down, goes through the right side of your 
heart, into your lungs, down into the left side of 
your heart, and then gradually gets put out to your 
brain. And it gets absorbed very slowly, okay? If, 
on the other hand, you take and you inhale the smoke 
from a cigarette, okay, you inhale it into this huge 
surface area that is your lung. And that surface 
area can remove almost all of the nicotine on that 
single breath. 

When it does that, it absorbs into the blood. 
And because it doesn't have to go from into the 
veins and then into the right side of the heart to 
get to the lung, it goes to the brain much faster. 

Q. How long does it take to get to the brain? 

You puff on a cigarette, how fast? 
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A. 

It takes about 

seven 

or eight seconds. 

Q. 

Every puff? 



A. 

As soon as you 

puff. 

okay, you get initially 


a sensation almost immediately from the back of your 
throat that tells you how much nicotine is there. 

And then in about seven seconds, you get a rush of 
nicotine to your brain that produces all of the 
physiologic effects of that nicotine. 

Q. For how long have tobacco companies known how 

much nicotine it takes to keep someone hooked? 

MR. BELASIC: 

Objection, Your Honor. It violates 
CMO-2. 

THE COURT: 

Answer the question, please. 
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A. The tobacco companies have known about the 

effects of nicotine and the importance of nicotine 
in tobacco since the 1940s and have known how much 
nicotine it took to keep people hooked since the 
sixties. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. So if you reduce the amount of nicotine but 

you still provide enough nicotine, you can determine 
how much nicotine still it takes to hook somebody? 

A. Well, it's a little bit more complicated than 

that in that you have to get enough nicotine in to 
hook people. There's two ways you can do that. One 
is you can provide a very high dose of nicotine, if 
people are only taking a small amount. Or you can 
provide a lower concentration of nicotine, and that 
will lead people to take in more of that product. 

Because they're seeking a certain level of 
nicotine in their blood. And so either way you know 
how much nicotine they're seeking, how much nicotine 
they want; and, therefore, you design a product such 
that it provides that amount of nicotine. 

Q. Well, if you design a product, if a cigarette 

company designs a product that's going to take less 
nicotine, the smoker is still going to seek to reach 
the level to satisfy the smoker? 

A. Absolutely. 

Q. And that means they'll sell more cigarettes? 

A. Sure. 

Q. Because the smoker has got to take more 

nicotine in to satisfy the level in the blood? 

A. Right. The smoker is trying to get a level 

of nicotine in their blood and their brain to 
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satisfy their addiction. That's what they're 
seeking from the inhalation of the tobacco. If 
there isn't enough when they take a small puff, 
they'll take a big puff. If there isn't enough in 
that big puff, they'll take more of those big puffs. 
If they don't get enough from one cigarette, they'll 
smoke more cigarettes. 

Because they're seeking the level of nicotine 
necessary in their brain to satisfy their addiction. 
Q. Judge Ganucheau, I'd like to display to you 
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11 

and 

the witness Demonstrative Exhibit 27. 


12 


Dr. Burns, that exhibit is on your screen? 

13 

A. 

Yes, it is. 


14 

Q. 

Did you create this yourself? 


15 

A. 

Yes, I did. 


16 

Q. 

And why did you create this exhibit? 


17 

A. 

To show the relationship of societal 

events 

18 

to the consumption of tobacco in the United 

States. 

19 

Q. 

Did you try to show every event? 


20 

A. 

Oh, no. 


21 

Q. 

For example, on this chart, it doesn' 

t show 

22 

when 

warnings were first placed on packages; 

does 

23 

it? 



24 

A. 

No, it doesn't. 


25 

Q. 

But you can point that out if the Judge 

26 

allows the chart to go up or any other events that. 

27 

for 

example, the cigarette companies want you to 

28 

point out? 


29 

A. 

Sure. 


30 

Q. 

Is it a fair and accurate representation that 

31 

will 

help you explain your testimony? 


32 

A. 

Yes, it is. 
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1 Q. And where did the information come from? 

2 A. Well, it comes from a variety of sources. 

3 The per capita consumption data comes from the U.S. 

4 Department of Agriculture. We tracked that data 

5 over time. 

6 Q. That's an official government agency; isn't 

7 it? 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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21 
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27 

28 
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30 

31 

32 


A. Yes. It's also been published in the Surgeon 

General's reports. And the various events are ones 
recorded in history or they are described in various 
monographs or the Surgeon General's reports. 

Q. And those are the same Surgeon Generals' 

reports and monographs that are already in evidence; 
correct? 

A. That's correct. 

MR. RUSS HERMAN: 

Your Honor, with your permission, I'd 
like to display DB-27 to the jury. I believe 
the word I'm supposed to use is "published." 
I'd like to publish DB-27. 

THE COURT: 

Yes, it will be published. 

MR. RUSS HERMAN: 

Thank you. Judge. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. You're going to have to interpret this chart 

with that laser. I have to confess I can read DB-27 
and "Source" at the bottom, but my eyes are not good 
enough. So if you'll just — I'm just going to ask 
you to take us through the history using this chart 
with the events that you think are significant and 
why they're significant. 
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1 A. Right. 

2 Well, one of the things that this chart shows 

3 very clearly is that in contrast to tobacco use. 
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which has been around since the pre-Columbus era in 
the Americas, cigarette use is really something that 
was developed in the 20th Century. 

When you go back to 1900 — I suppose I have 
to point that in the right direction; don't I? If 
you go back to 1900, you can see that almost no 
tobacco was consumed as cigarettes. Per capita 
consumption was 54 cigarettes per person over the 
age of 18 in the United States. 

And per capita consumption is simply a 
measure that takes all of the cigarettes sold in the 
United States and divides it by everybody, smoker, 
nonsmoker, male, female, over the age of 18. So 
it's a way of looking at how much tobacco is 
consumed in society, adjusting for changes in the 
number of people in the United States over time. 

And as you can see, it stayed flat until 
about 1914 when it went up. Then it went up steeply 
during the time of the First World War. Large 
numbers of males at that time were mobilized from an 
agricultural country. The United States was largely 
agricultural. And they were brought into the 
military. 

And the military turned out to be a very good 
way to train people to do many things. One of the 
things that they trained them to do was to use 
tobacco as cigarettes. You could use it quickly on 
your breaks, you could carry them around. It was 
very convenient, okay? And, as a matter of fact, 
HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

11456 

General Pershing during World War I requested that 
cigarettes be provided to the soldiers in order to 
help them with the tedium and the stress of being in 
combat. 

We then see that it continues to rise. And 
in 1929, the early 1930s, it fell. That was the 
Great Depression. At its peak, about 25 percent of 
the population of the United States was out of work. 
But even with that kind of economic dislocation, you 
can see that there was only a small fall in tobacco 
consumption. 

We then go to the period between 1940, '41 

and 1945. There was an enormous jump in per capita 
consumption then. Two things happened then. The 
first was, obviously. World War II. And, again, 
large numbers of males were mobilized into the 
military. The tobacco companies gave away 
cigarettes to the soldiers. And 80 percent of the 
men who were of the ages where they would have 
served in World War II were cigarette smokers at 
some point in their lives. 

But a second thing happened. Because so many 
men were in the military, we mobilized women from 
the home into the work force. With that additional 
social and fiscal autonomy, with the freedoms that 
came with earning a salary and getting out of the 
home, one of the things that many women did was to 
take up cigarettes, take up cigarette smoking. 

The tobacco companies had been advertising 
since the late 1930s and specifically encouraged 
women to take up smoking. And large numbers of 
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women took it up. And women took it up at many 
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different ages during that period of time. And you 
can see there was a huge jump in the amount of 
smoking that was occurring in the United States. 

There was another jump around the Korean War. 
And in 1953, in the years following, there was a 
substantial fall in cigarettes. 

Q. Let me stop you right there. So you've 

carried us up to 1953. 

A. Yes, I have. 

Q. What happened in 1953 to cause cigarette 

smoking to drop? 

A. Okay. What happened was we got the first 

solid evidence that it was clearly cigarette smoking 
that was causing lung cancer. That evidence had two 
parts. It was one part epidemiology. They actually 
demonstrated that in people who had nothing wrong 
with them but were followed in time that it was the 
smokers who got lung cancer. And then they took the 
smoke and they condensed it and they painted it on 
the back of an animal. And Dr. Ernst Wynder from 
New York did that. And the animals developed 
cancers on their back. 

So now we had a demonstration that it was the 
smokers who got cancer and that the cigarette smoke 
itself could cause cancer. There was a tremendous 
amount of publicity at that time. There were 
stories in the newspapers, there were stories in 
Reader's Digest and a variety of other lay press. 

And as you can see, the public responded by 
decreasing the amount that they were smoking for the 
next several years. 

Q. Well, let's see. We have cigarette smoking 
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on the rise, then you have both, you said, an animal 
study — 

A. Yes. 

Q. — with condensate or tar — 

A. That's right. 

Q. — rubbed on an animal, it gets cancer. 

A. (Witness nods head affirmatively.) 

Q. But we didn't do human experiments on human 

beings of that type at that time; did we? 

A. No. No, of course not. 

Q. So that was the type of evidence that 

scientists were using at the time; correct? 

A. That's correct. 

Q. But we also had some other human evidence; 

and that is that through these epidemiology studies, 
as cigarette smoking rose, lung cancer rose with it? 
A. That's right. And, more importantly, it rose 

in those individuals who were cigarette smokers. 

Q. How much of lung cancer is caused by 

cigarette smoking? 

A. About 90 percent of the lung cancer that 

occurs in the United States is caused by cigarette 
smoking. 

Q. Ninety percent of all the lung cancers in the 
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25 United States, in your opinion? Is that opinion in 

26 published works by others? 

27 A. Yes. 

28 Q. Is it uniform that most scientists and 

29 physicians in this country agree that 90 percent of 

30 all lung cancer is caused by cigarette smoking? 

31 A. Yeah. The number varies a little bit from 

32 about 85 to about 95 percent, but yes. 
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1 Q. Well, what about chronic obstructive lung 

2 disease, emphysema? How much of that — Is there an 

3 agreement among most physicians and scientists in 

4 the country? How much of that COPD is caused by 

5 cigarette smoke? 

6 A. Essentially, all of it. But the number that 

7 is most commonly used is, again, about 90 percent. 

8 Q. Now, cigarette smoking drops. Historically, 

9 what did the tobacco companies do? Did they accept 

10 the studies? 

11 A. No, they didn't. What they did was two 

12 things. They began to conduct an immediate campaign 

13 to deny that the science established that cigarettes 

14 cause disease or that smoking was a cause of lung 

15 cancer. And, secondly, they put filters on the 

16 cigarettes so they could reassure people that even 

17 if they thought smoking caused cancer, the filter 

18 would take out the bad substances and make the 

19 cigarette safer. 

20 So they reassured people that the risk of 

21 cancer that had been demonstrated was dealt with by 

22 the way the cigarette was changed, adding a filter 

23 to it. And you can see that per capita consumption 

24 turned around and went right back up. 

25 Q. All right. I didn't see it up here. I see 

26 it rises again; right? 

27 A. Right here (indicating). This is the 

28 decline, then you can see that it rose to new 

29 heights in the early 1960s. 

30 Q. Now, here's a question I have. There were 

31 people — Were there people on their way to quitting 

32 when these publications came out about cigarette 
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1 smoking causing cancer? 

2 A. Yes, there were. 

3 Q. And did the cigarette companies' activities 

4 of challenging that science increase the risk of 

5 harm to people that had already begun to smoke? 

6 A. Absolutely. 

7 Q. How did it increase the risk of harm to 

8 Americans who were smoking and people in Louisiana 

9 who were smoking? 

10 A. If you're a smoker and you're addicted, okay, 

11 it's very hard to quit. Not impossible but it's 

12 hard. And if you're sitting there and you say, gee, 

13 I really have to quit because it causes cancer, and 

14 somebody says, well, you know, we can reduce cancer, 

15 then you say, well, maybe I don't have to quit. Or 

16 maybe when I try to quit, if it gets too hard. I'll 

17 just go back and I'll smoke these ones that are 
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safer. 

When you do that, you keep people smoking 
longer. You take folks who are trying to quit, who 
wanted to quit, and some of whom would have been 
successful, and you keep them smoking cigarettes 
longer. And as we know and as we'll probably show 
you in a little bit, the longer you smoke, the much 
higher your lung cancer risk goes. 

So prolonging somebody's smoking habit, 
smoking addiction, for a couple of years provides a 
very substantial increase in the risk that they have 
of developing lung cancer. 

Q. What's the next event that happened 

historically that you want to tell us about? 

A. Well, the next event is this one right here 
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(indicating). It's a little blip. That's 1964. In 
January of 1964, the first Surgeon General's report 
was released. It, again, made national news. It 
was carried in the newspapers. There were a lot of 
stories about it, about the Surgeon General's 
committee declaring that cigarette smoking was a 
cause of lung cancer. 

And you can see, once again, when people were 
provided with the accurate information, with the 
correct information, with the truth, they quit. 

Q. Well, it looks like a little blip. I mean, 

how much — how many cigarettes is a little blip? 

A. Well, it's probably a couple billion 

cigarettes. 

Q. And the cigarette companies reacted to the 

loss of some billion cigarettes being smoked? 

A. Yes. That's correct. 

If you do the math, on a billion cigarettes, 
it winds up being a lot of money. 

Q. Now, the 1964 Surgeon General's report is in 

evidence. What did the Surgeon General of the 
United States report almost 40 years ago about 
nicotine and cigarette smoking? 

A. That nicotine was one of the principal agents 

in cigarette smoke that people were seeking. They 
did not, however, report it at that time as an 
addiction; they called it a habit at that time. 

Q. They called that a habit; correct? In 1964? 

A. That's right. 

Q. And that's where we got the term "smoking 

habit" from; correct? 

A. That's correct. 
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Q. What did they say the habit was like? 

A. They said that it was a habit that was very 

difficult to stop; but that it was a habit, that it 
was not an addiction. 

Q. And, again, physicians and scientists were in 

agreement generally with the Surgeon General's 
report? 

A. Yes. 

Q. Well, what did the tobacco companies do about 

their loss of a couple of billion units of 
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cigarettes as a result of that report? 

A. Well, once again, they continued their media 

effort to deny that the scientific evidence that 
existed was sufficient to say that cigarette smoking 
caused any disease at all or was addictive, either 
one. 

Q. Was that true or was it not true? 

A. It wasn't true then and it isn't true now. 

Q. Did it keep people smoking? 

A. Yes, it did. 

Q. Did it increase their risk of harm? 

A. Yes, it did. The longer they smoke, the more 

harm those folks have. 

Q. The tobacco companies knew what they were 

putting out wasn't true; didn't they? 

A. Yes, they did. 

Q. Now, are you able to demonstrate that from 

their own records later on? 

A. Yes. It's very clear from their internal 

scientific documents that they knew what the real 
science showed. 

Q. All the companies? 
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A. All the companies. 

Q. They all had the same story? 

A. They all had the same story because they all 

got together to tell it. 

Q. You mean they got together to tell a lie to 

keep people smoking which increased their risk of 
harm? 

A. Yes. In 1953, they got together and they 

formed an organization to put out this information 
and to convince the public that there was not 
evidence to establish that smoking caused disease. 
That organization stayed in place for 40 years. 

Q. Now, this is very important, this question. 

You're an expert. You've been at this 25, 30 years. 
Isn't it absolutely true that until sometime after 
this suit was filed, the tobacco companies never 
admitted that cigarette smoking caused cancer? 

A. Yes, that is absolutely true. Until after 

1998, the tobacco companies never admitted that 
cigarette smoking caused any disease at all. 

Q. Isn't it true that the cigarette companies 

stood up in a congressional hearing under oath in 
1994 and swore to God that cigarettes were not 
addicting? 

MR. MUEHLBERGER: 

Objection, Your Honor. Preemption. 

THE COURT: 

Don't answer the question until I hear 
the objection. 

(Whereupon a bench conference is held at 
this time.) 

THE COURT: 
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I'll hear your objection. 

MR. MUEHLBERGER: 

Your Honor, the objection is pursuant to 
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the Noerr-Pennington doctrine and the right 
to redress the Congress and the legislature 
and give testimony. Also, First Amendment as 
well as relevance to the LPLA, Your Honor. 

THE COURT: 

Anything else? 

MR. MUEHLBERGER: 

No, Your Honor. 

(Whereupon the bench conference was 
concluded at this time.) 

THE COURT: 

The objection is overruled. Answer the 
question, if you're able to. Do you want it 
read back? 

MR. RUSS HERMAN: 

I'd like to rephrase the question — I 
mean, reask the question again, if I might. 
Your Honor. 

THE COURT: 

I would like you to repeat the question 
verbatim, if you're able to. 

MR. RUSS HERMAN: 

Yes, Your Honor. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. "Now, this is a very important question." 

THE COURT: 

Mr. Herman, is your mike on? 

MR. RUSS HERMAN: 

I'll ask the court reporter to read it 
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back. 

THE COURT: 

Is your mike on? 

MR. RUSS HERMAN: 

It's not. 

THE COURT: 

The court reporter will read back the 
question. Take it as it's coming from Mr. 
Herman. And please answer the question if 
you're able to. 

THE WITNESS: 

I will. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Here's the question that the Judge says you 

can answer. 

"QUESTION: Isn't it true that the 

cigarette companies stood up in a 
congressional hearing under oath in 1994 
and swore to God that cigarettes were not 
addicting?" 

A. Yes, that is absolutely true. 

Q. And isn't it also true that it wasn't until 

after this case started and was filed that they 
finally admitted cigarettes were addicting? 

THE COURT: 

Repetitive question. Don't answer. 

Next question, please. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Did the denials of the cigarette companies 

under oath reinforce smokers on their way to 
quitting to continue to smoke? 
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A. Yes, I believe it did. 
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Q. And did it increase their risk of harm? 

A. Yes. As they continued to smoke, their risk 

of harm continued to rise. 

Q. Would you go to the next event? 

A. The next event is here (indicating), between 

1967 and 1970. A man named John Banzahf went to the 
Federal Communications Commission in 1966. And he 
got a ruling that said that tobacco was a 
controversial issue. And that if cigarette 
advertisements were going to be on television, there 
had to be counter ads to balance this controversial 
issue. And so the Federal Trade Commission ruled 
that that was true. 

And for the first time, perhaps the only 
time, there was a large number of public health 
spots on television to persuade people that smoking 
was harmful and to encourage them to quit. And you 
can see that that worked. There was a substantial 
fall in per capita consumption. People began to 
quit in larger numbers. 

In 1970, tobacco advertisements were banned 
from radio and television. And when they were 
banned, all the antismoking spots also disappeared. 
Or almost all of them disappeared. And you can see 
per capita consumption went back up. 

Again, a powerful demonstration that when you 
provide people with the truth, with accurate 
information, they will act on that information in a 
way that reduces their risk. They'll quit and 
they'll cut down the amount they smoke. 

The next event — 

Q. Let me ask you a question. Intelligent 
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folks, when they're told the truth, will exert 
themselves to try to quit? 

A. I think most folks, okay? I don't think it's 

a matter of just intelligence. I think most folks, 
when they're told that something is really bad for 
them and is really going to hurt them and they're 
convinced that it's true, they'll try to change that 
behavior. 

And we know with smoking that that's true. 

The vast majority, 80 to 90 percent of smokers, will 
tell you they'd like to quit if there were an easy 
way to do it. And 40 percent of the people who 
smoke in the United States make a serious effort to 
try to quit each year. 

Q. It's not that they're not trying; is it? 

A. It's not that they're not trying. It's just 

that it's such a difficult addiction for most folks 
to break. And most folks have to try and try and 
try again, they have to get help, they have to use 
nicotine replacement, they have to use a variety of 
other assistance to be able to break this addiction. 
Q. If the cigarette companies had said to this 

jury 50 million people have quit, is that a full 
picture? 
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A. No. Unfortunately, that's a sad picture. 

With 40 years of public health effort, with 
education and information and all of the tools that 
we've been able to try to provide folks, yes, 50 
million people have quit. But there's another equal 
number of folks who are still smoking, who tell you 
— 90 percent of them tell you that they want to be 
off cigarettes. And they can't get off. 
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Q. Is that true in Louisiana? 

A. That's true in Louisiana. 

Q. It's true everywhere? 

A. It's true everywhere. 

Q. It's true whether you're a Ph.D. and 

brilliant or whether you are a person who has no 
college degrees or high school degrees; correct? 

A. That's correct. 

Q. Whether you're male or female or what your 

background is, it's true? 

A. It doesn't make any difference. No matter 

who you look at as a group, the vast majority of 
folks will tell you that if they could, they would 
quit. That they want to be nonsmokers and that they 
would quit if there were an easy way to do it. 

Q. Just one last question in this line because I 

got a signal that we're approaching break and we'll 
come back to it. Just one last question. 

Of the 50 million people who are still 
smoking and of the 90 percent — Did you say 90 
percent want to quit or — 

A. Eighty to 90 percent. 

Q. All right. Let's use 80. Let's use the 

bottom one. And let me start over because I don't 
want to misquote you or what you know to be true. 

Of the 50 million or so people who are still 
smoking, the 80 percent of those who want to quit, 
how many of those started smoking in their youth, 
that is, before the age of 18? 

A. Essentially, all of them started smoking. 

Eighty-eight percent or 90 percent of people who are 
smokers as adults started smoking before they 
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reached age 18. The average age at which they 
started is about 14 1/2. And many of them started 
as young as six, seven, eight, nine, ten, eleven, 
twelve. 

MR. RUSS HERMAN: 

Your Honor, should I proceed or — 

THE COURT: 

If you're going on to another line of 
questioning — 

MR. RUSS HERMAN: 

No, I was going to finish with this 
chart. 


THE COURT: 

We've got a couple more minutes. 
MR. RUSS HERMAN: 

Yes, sir. 

EXAMINATION BY MR. RUSS HERMAN: 
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18 Q. Would you continue explaining — One thing I 

19 wanted you to cover because someone might want to 

20 know when the first warning went on a pack of 

21 cigarettes and whether that had any effect? And, if 

22 it did, what effect? 

23 A. Okay. The warnings went on a package of 

24 cigarettes right here (indicating). 


25 

Q. 

About 

what year? 

26 

A. 

1967 . 

The law was passed, I believe, in 

27 

1966. 



28 

Q. 

Okay. 

Would you go ahead with telling us 


29 about the history of cigarette smoking? 

30 A. You can see that beginning in 1974, there's a 

31 steady decline in the amount of smoking that 

32 occurred. What began to happen during that period 
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1 was that we began to recognize the social 

2 unacceptability of cigarette smoking. 

3 People didn't want to be exposed to other 

4 people's smoke, they didn't want people smoking 

5 around them, and they began to discourage people 

6 from smoking around them. And as time progressed 

7 slowly, smoking went from a behavior that everyone 

8 assumed that you could smoke anyplace at any time to 

9 the more current behavior where people look around 

10 to see whether it's permitted to smoke in the 

11 environment in which they're in. 

12 That led to smokers recognizing over and over 

13 again that they were smokers and they had to think 

14 about it each time they went into a restaurant and 

15 were asked do they want to sit in the smoking 

16 section or nonsmoking section, each time they had to 

17 step out of the office in order to have a cigarette. 

18 They had to confront — They had to face the fact 

19 that they needed that cigarette. 

20 And they also had to face the fact that most 

21 of the population didn't think that this was a good 

22 thing for them to be doing. And that combination 

23 led to a steady decline in smoking behavior. And it 

24 continues to accelerate to this day. 

25 We know that if you work, for example, in a 

26 place where you can't smoke, it's not that you're 

27 more likely to quit; but if you try to quit, you're 

28 more likely to be successful. That only makes 

29 sense. Because if you can't relapse at work, then 

30 chances of your relapsing are diminished. If you 

31 can't smoke at work, you can't relapse at work and 

32 it helps you stay off the cigarettes. 
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1 So those combination of social forces and, 

2 more recently, the increase in taxes and cost of 

3 cigarettes has led increasingly to more folks trying 

4 to quit, struggling to get off this addiction. And 

5 the result is this steady, progressive decline in 

6 the number of cigarettes being smoked in the United 

7 States. 

8 Q. When did the rotating warnings go on? 

9 A. In 1985, the legislation was passed to 

10 provide rotating warnings, five warnings that would 
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be displayed on different cigarette packs. Sort of 
randomly provided on the cigarette packs. 

Q. Now, the government required those warnings; 

did it not? 

A. Yes, it did. 

Q. Well, if the warnings were required on packs 

in 1985, why were the cigarette companies denying 
the warnings publicly by saying they didn't cause 
disease and weren't addictive? 

MR. BELASIC: 

Objection, Your Honor. It calls for 
speculation as to what other people think. 

THE COURT: 

If you can answer the question, go 
ahead. 

A. From reviewing the internal tobacco industry 

documents, it is very clear that they understand 
that if they admitted that cigarettes caused 
disease, that cigarettes were addictive, then lots 
of other things would happen. More folks would 
quit; the healthcare delivery structure would begin 
to treat smoking as a disease to help people with 
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their addiction, to treat their addiction; that the 
government would begin to seriously consider 
regulating cigarettes and tobacco products; the 
government would tax those products at a higher 
level. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Now, is that misbehavior of the cigarette 

companies evident from their documents, their own 
documents? 

A. Absolutely. 

MR. RUSS HERMAN: 

Your Honor, at this time, I think, would 
be a good time to recess. 

THE COURT: 

We're going to take an afternoon recess. 
You can step down. 

THE WITNESS: 

Thank you. 

THE COURT: 

The Court will recess for fifteen 
minutes by the wall clock. We're going to 
recess for fifteen minutes by the wall clock. 
Be ready to come back in the courtroom 
fifteen minutes from now. 

(Whereupon the jury is excused at this 
time.) 

THE COURT: 

Let the record reflect that the jury has 
left the courtroom. 

I'll give plaintiffs an opportunity to 
put of record anything they wish to as a 
result of the proceedings since the luncheon 
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recess. 

MR. RUSS HERMAN: 

I have nothing. Your Honor, for the 
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plaintiffs. 

THE COURT: 

Defendants' counsel, anything for the 
record? 

MR. SHAFFER: 

Your Honor, just one comment. 

Mr. Herman, before he asked one question 
a few moments ago, prefaced the question by 
saying loudly to the jury, "This is a very 
important question." And I respectfully 
submit to Your Honor that that's an improper 
comment on the question and on the answer. 

And I would ask The Court, if The Court will, 
to ask Mr. Herman not to comment on the 
evidence as he asks a question. 

MR. RUSS HERMAN: 

Your Honor, I didn't comment on the 
evidence at all; I commented on the question. 

THE COURT: 

And they request that you not do that. 

I will rule on that after the recess. 

Anything else by defense counsel? 

MR. WITTMANN: 

No, Your Honor. 

THE COURT: 

We will resume. 

(Whereupon a brief recess was taken at 
this time from 2:33 o'clock p.m. to 2:48 
o'clock p.m.) 
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(Whereupon the jury joins the 
proceedings at this time.) 

THE LAW CLERK: 

All rise. Recess is over. Court will 
come to order. Please be seated. 

THE COURT: 

Please be seated. 

MR. RUSS HERMAN: 

Good afternoon. Judge. Good afternoon, 
folks. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Now, Dr. Burns, if we can go back to DB-27. 

Carl, if you would get us back there. Thanks, Carl. 

If it's permissible. Judge, I haven't had an 
opportunity to really introduce Carl Gethers, our 
technologist, or Regina Westenfeld, my paralegal. 

We appreciate you folks. Thank you very much. 
Actually, the color changed, huh? 

Where were we. Dr. Burns? You were showing 
the decline in smoking due to social behavior, I 
believe. And I have a couple of questions more 
about this that I thought were very important 
because, well — 

MR. SHAFFER: 

Excuse me. Your Honor. May I approach? 

(Whereupon a bench conference is held at 
this time.) 

THE COURT: 

This is just causing more delay. Make 
your record, if you'd like. 

MR. SHAFFER: 
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I'd like to make a record because, 
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again, despite what I said just before the 
break, he has prefaced his question again 
about something that "This is very 
important," which I think is highly 
prejudicial. It's commenting not only on his 
questioning but he knows what the answer is 
going to be, so he's commenting on the 
evidence. We strongly object to that. Your 
Honor. 

THE COURT: 

Noted. Mr. Herman, it would make a 
smoother trial if you would stop doing that. 

MR. RUSS HERMAN: 

I certainly will. 

(Whereupon the bench conference was 
concluded at this time.) 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Dr. Burns, I'd like you to clarify a couple 

of things for us. Before the recess, you said — 

THE COURT: 

Mr. Herman, is your microphone on? 

THE SPECIAL MASTER: 

Now it is. 

MR. RUSS HERMAN: 

Yes, Your Honor. 

THE COURT: 

My Special Master thought it might not 
be, but — 

MR. RUSS HERMAN: 

Okay. I thank you. If it had been off, 
I would have certainly needed to put it on. 
EXAMINATION BY MR. RUSS HERMAN: 
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Q. Let me start over again. 

Dr. Burns, before we recessed, you had given 
some testimony and I now would like you to clarify 
some things that you said for the jury. 

A. Okay. 

Q. I believe you said that a certain number of 

smokers want to quit. The figure was 90 percent? 

A. Ninety, 80 to 90 percent of smokers, current 

smokers, want to quit, yes. 

Q. You indicated that more smokers would quit if 

it were easier. 

A. Yes. 

Q. And I'd like you to clarify that. Is it easy 

to quit if you're an addicted smoker? 

A. Well, the difference between the 40 percent 

who try to quit each year and the 80 to 90 percent 
who would like to is how hard it is to quit. People 
are addicted. When they try to quit, they go 
through a very difficult time. Some people more 
difficult than other people. 

But it's difficult. They have difficulty 
concentrating, they have difficulty sleeping, they 
have difficulty eating, they eat too much, they eat 
too little, they feel bad for an extended period of 
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time. And they can't focus on what they're doing. 
They need nicotine to feel normal. 

And so it's a very high price that they have 
to pay as individuals to stop using this behavior. 
And, therefore, there are a lot of folks that say, 
jeez, I'd love to get off but I can't go through 
that. And there are other folks that say, I want to 
get off, I'm going to go through it. And they find 
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that it's too high a barrier, it's too tough, and 
they relapse back to smoking. 

And as, unfortunately, we know, 90 to 95 
percent of the people who try to quit relapse. 
Particularly those people who try to quit without 
any additional help. 

Q. And what type of additional help would assist 

them in quitting or in, if they return to smoking 
after they quit, having them put the cigarettes down 
and not take them up? 

A. There are a variety of things that we know 

help, okay, from media campaigns and other messages 
that stimulate people to make a quit attempt, from 
physician advice that stimulates people to try to 
quit. 

Then we also know that there's a large number 
of things that can be provided to folks to help them 
in that period when they're trying to get off. 

Things like nicotine patches and gum, things like 
being able to call a telephone hot line and talk to 
somebody who can counsel you through this difficult 
period of getting off cigarettes. 

There are other medications, particularly 
some antidepressants, that will help people who are 
trying to quit. There is behavioral therapy. If 
you go to a program that's a six- to eight-week 
program, that's well done and that uses nicotine 
replacement in addition, up to 40 percent of the 
people who go through that program will be 
successful, long-term cigarette smokers. 

So there's lots of things that we know how to 
do from large numbers of experiments and trial and 
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error and interventions that were tested to show 
that they work. 

There's a whole series of things that when 
you provide it to the smoker, as has been done in 
California, as has been done in some other states, 
you can make a difference in the number of people 
who successfully quit. But it's still a tough row 
for those folks to hoe and very difficult to get 
off. And they don't go through it just by saying, 
well, you know. I'll put them away. 

All of us know someone who's been able to do 
that. But the vast majority of smokers can't. The 
vast majority of smokers go through this difficult 
period of time. And most of them, when they go 
through it, they can't get out the other end. They 
relapse back to smoking. 

Q. Yesterday the cigarette companies indicated 
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18 six times that 50 million people have quit. What's 

19 the definition of "quit," according to science and 

20 medicine that goes into that 50 million figure? 

21 A. The number that goes into the 50 million 

22 people — figure is anyone who's been off cigarettes 

23 for more than 24 hours. 

24 Q. So it doesn't mean that these are people that 

25 have quit and don't smoke anymore or that they've 

26 been successful in just putting cigarettes down? 

27 A. No. About five to ten million of those folks 

28 are folks who are going to relapse. And as they 

29 relapse, they're replaced by other folks who are 

30 trying to quit. So there's a five or ten million 

31 person group in there that's struggling with the 

32 process of cessation, struggling to get off 
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1 cigarettes, and haven't yet been successful. 

2 They're off at that moment in time. But a lot of 

3 them, most of them in that ten million group are 

4 going to relapse. 

5 Q. Is that true in Louisiana? 

6 A. Yes, it is. 

7 Q. Now, are there any other issues that you wish 

8 to bring to our attention from the history shown on 

9 DB-27? 

10 A. I don't believe so, no. 

11 Q. Okay. If we could take that down, Carl. 

12 How many additives are added to tobacco and 

13 placed in a cigarette? 

14 A. Well, the answer to that question is complex. 

15 We know that there's about 600 additives that the 

16 cigarette companies put into cigarettes, okay? But 

17 we don't know specifically which additives they put 

18 into which cigarettes in what amounts. 

19 That information has never been provided to 

20 public health authorities, even though we've 

21 requested it on many occasions. 

22 Q. So when we talk about common knowledge, the 

23 types of additives, the quality of additives, the 

24 amount, nobody's got common knowledge of that; do 

25 they? 

26 A. No. A tobacco company can put an additive in 

27 or take it out and never have to tell anybody that 

28 they've done that. 

29 Q. Well, what happens when those additives are 

30 burned together with tobacco in a cigarette? 

31 A. That's the crux of the issue. Many of the 

32 additives are things which, if you put them in food 
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1 and swallow them, they're what is called generally 

2 regarded as safe. But nobody knows what happens 

3 when you burn those additives and, particularly, 

4 when you burn them in combination with tobacco 

5 leaves to generate all of these toxic and 

6 carcinogenic substances. So we simply don't know 

7 the answer to that question. 

8 Q. Approximately how many chemicals and 

9 compounds are released in cigarette smoke when a 

10 cigarette is burned? 
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A. There are about 4,800 different compounds 

that have been identified in cigarette smoke. 

Q. Now, may it please The Court, is a cigarette 

just a tobacco leaf in paper? 

A. No. 

MR. RUSS HERMAN: 

Your Honor, I'd like to approach the 
witness. 

THE COURT: 

You may approach the witness. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. I have in my hand a pack of Carlton 

cigarettes. It says on the label. Brown & 

Williamson Tobacco Company, Louisville, Kentucky. 

Now, we have 19 jurors and a witness and 
there are 20 of these in a pack. I'd like you, if 
you're able to, to step down and let's see on the 
ELMO if you're really able to demonstrate everything 
you need to demonstrate about cigarette design from 
there. I think — They showed me a light switch. 

A. Okay. I think it's coming up. 

Q. Okay. 
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A. Let's see if we put this down. Yes, there it 

is . 

Q. Okay. 

A. Okay. 

Q. What won't show up there? 

A. Well, I think a lot of things won't show up 

there, including the vents on the filters. A lot of 
things won't show up on this, including the vents on 
the filters. 

Q. Your Honor, with The Court's permission. I'll 

ask the witness is it possible for you to 
demonstrate to each of these jurors the principal 
elements of cigarette design if they have a 
cigarette in their hand? 

A. I believe so, yes. 

Q. And will that assist you in giving fair and 

accurate information and testimony to this jury? 

A. Yes, I believe so. 

Q. Now, I recognize that there may be some 

jurors that may not want to hold a cigarette. And, 
of course, we respect that. But I would like to ask 
Your Honor if Kendall may take the pack of 
cigarettes and distribute the cigarettes to those 
jurors who would like to see for themselves the 
cigarette design. 

Dr. Burns, I'd like you to proceed to show us 
the elements of this cigarette design. 

A. Okay. Most of us grew up thinking what a 

cigarette was was chopped-up tobacco leaves. You 
roll them up in paper and that's what you got, okay? 
And at one point in time — 

Q. Excuse me. Dr. Burns. Could you pull the 
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mike closer? I'm having a little trouble. 

A. At one point in time, that may have been 

true. Okay. What you see here, however, bears very 
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little resemblance to that. 

If we take and look at it, you can see it's 
got two parts. It's got a long part near the filter 
and it's got a shorter part up front. Okay. And 
much of this is simply an illusion. The cigarette. 
I'll break it open for you — it will make a mess if 
you do it — but if you break it open, you can see 
that there's a lot of tobacco in there. But it 
looks different. There's a lot of pieces — 

Q. Excuse me for interrupting you. 

We were able to get some white construction 
paper. Your Honor, during the recess. And if 
Kendall would mind getting it off that desk and 
passing it around, some of the jurors may actually 
want to see up close what's in the cigarette. 

Regina, give it to Kendall. Don't take it yourself. 
A. So the first thing that you'll — 

Q. Let's let folks get the paper. Dr. Burns. 

A. Sorry. 

Q. And those that want to break the cigarette 

the way you have will be able to do that so they can 
see for themselves. 

Thank you. 

A. What you can see is it looks like there's two 

kinds of tobacco there. And that's because some of 
it is tobacco leaf, okay, but it's not just 
chopped-up tobacco leaf. It's been processed, it's 
often been puffed, okay, just like puffed wheat, to 
take up more space. 
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And the other part of it is the stems and the 
veins of the tobacco plant along with debris, 
sweepings, which they take up, mix all together, and 
they extract from that most of the tobacco 
substances and they make paper out of it. They then 
add back in those substances. 

And they can adjust what they add back in 
with all of those additives and all those other 
characteristics to change the way the cigarette 
works, to change the way it burns, to change what 
you get from it, to change the intensity with which 
you get nicotine from that cigarette. 

So this is the first illusion that it's 
cigarettes. Then the question is how do they get 
one milligram of tar? 

MR. LONG: 

Your Honor, objection. May I approach? 

THE COURT: 

Yes . 

(Whereupon a bench conference is held at 
this time.) 

MR. LONG: 

Your Honor, we object to this, we object 
to this method of examination. The witness 
is just lecturing. He's just asked his own 
question, here's the next question. We need 
an opportunity to hear a question so that we 
can pose objections. This is just a speech. 
Get up and tell us. Professor, or Doctor. 

I mean, again, he just asked his own 
questions. We cannot possibly handle the 
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objections. And I'm just suggesting that it 
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would be more proper to have questions and 
answers than a long narrative. 

MR. RUSS HERMAN: 

I asked a question and he's answering 
it. And he's a teacher and he's explaining 
the design. 

THE COURT: 

The objection is he's asked his own 
question and you haven't — That's the 
objection, as I appreciate it; am I correct? 

MR. LONG: 

It's that plus — 

THE COURT: 

And it's a narrative. 

MR. LONG: 

It's that plus it's a narrative. 

MR. RUSS HERMAN: 

I'll just interrupt him every once in a 
while. 

THE COURT: 

The appropriate format is question and 
answer. So adjust your questioning for the 
record. So for the record, that objection is 
sustained. 

MR. RUSS HERMAN: 

Sure. 

MR. SHAFFER: 

It's speculative testimony because as he 
started this process, he said it looks like 
there are two different types of tobacco. 

He's not testifying as a fact that there are 
two types. And I don't think he is qualified 
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to testify about the specific ingredients 
from the standpoint of the construction of a 
cigarette. 

THE COURT: 

He's giving his opinion. He's qualified 
in that field. 

(Whereupon the bench conference was 
concluded at this time.) 

THE COURT: 

That objection is overruled. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Dr. Burns, somewhere in your testimony, you 

said "The next question is." And there's been an 
objection to that. So I'll ask the question. And 
if you'll continue sharing with us the cigarette 
design, the cigarette design issues, we'd all 
appreciate it. 

A. Yes. Okay. 

Q. So here's the question. 

What's the next thing that you want to tell 
us about the cigarette? 

A. Okay. Well, — 

MR. LONG: 

Objection, Your Honor. 
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25 


THE COURT: 


26 


Overruled. 


27 


THE WITNESS: 


28 


The issue here 

is this is a one 

29 

milligram tar cigarette. It is offered as 

30 

low- 

tar cigarette. 

Well, what does that 

31 

mean 

? And how does 

this cigarette achieve 

32 

it? 
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Tar is a measurement made by the 
machine, okay? And the machine takes a 
certain size puff once every minute until you 
reach the overlap here (indicating), that 
place where we broke the cigarette. 

Well, if you look, it actually stops 
three millimeters from there. If you look, 
there was a whole bunch of tobacco in there 
past that point. So if you move up the place 
where the cigarette machine stops, you get 
less tar. 

MR. SHAFFER: 

Your Honor, if the witness can show that 
on the ELMO so we can see that up here. It's 
hard to see it. 

THE WITNESS: 

You can see that when you hollow that 
out, there's a long space between the overlap 
and the start of the filter that's filled 
with tobacco, okay? 

The second — 

EXAMINATION BY MR. RUSS HERMAN: 

Q. What's the next issue? 

A. Is the paper. The paper is treated with 

chemicals to make it burn at a certain rate. If you 
make it burn faster, more of the tobacco burns in 
that period in between puffs on the machine. And 
you get less tar. 

Q. Can you see the chemicals? 

A. You can't see the chemicals, no. 

Q. So if a smoker has got a cigarette, he 

doesn't know that there are chemicals on that paper; 
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does he or she? 

A. They don't. 

Those are minor league deceptions. 

Q. What is the next deception or illusion about 

the manufacture and design of cigarettes? 

A. The big illusion is this line right in the 

middle of the filter. You probably don't think much 
of it just looking at it. But this is how a 
cigarette becomes a one-milligram tar cigarette. 
Those are holes in the filter. 

Q. Are they easy to see? 

A. Well, the jury can see for themselves. On 

this one, you can see them. If you'll hold it up 
and you look pretty carefully, you can see the 
holes. See that little line of dots right in the 
middle? Okay. 

Well, if you've got a machine and it's 
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18 pulling smoke through the cigarette and you poke 

19 holes in the filter, what do you suppose happens? 

20 When the machine draws, part of what comes in is the 

21 smoke, a large part of what comes in is just the air 

22 drawn in through those holes. 

23 If, however, you think about this, and if you 

24 actually wet your lips and put the filter in your 

25 mouth so that you can puff on it (indicating), you 

26 can see where it gets wet. And I'd be willing to 

27 bet that more than half of you, if you did that, 

28 would find that your lips cover those holes. The 

29 holes are placed so the machine won't cover them. 

30 So when the machine pulls on that cigarette, it gets 

31 air. When you put the cigarette in your mouth, a 

32 lot of you would naturally cover those holes. 
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1 But the other thing that happens is you're 

2 not smoking to get air. So if when you pull in on 

3 that cigarette, what you get is a lot of air through 

4 the holes, you change the way you smoke. Because 

5 you want nicotine. And what you then do is you 

6 block those holes with your lips or you inhale 

7 faster and harder and deeper until you work this 

8 cigarette so that you can get from it the nicotine 

9 you need. 

10 And when you do that, you don't get one 

11 milligram of tar; you get a full dose of tar. And 

12 you get the same dose of tar that you would get from 

13 a full-flavored, regular cigarette. 

14 Q. Is that conscious behavior? I mean, does a 

15 smoker consciously know that they're attempting to 

16 get more nicotine? 

17 A. No. They only know what feels good. And one 

18 of the things that happens with nicotine is you can 

19 sense — there's a receptor in the back of your 

20 throat that senses the nicotine coming in. It 

21 doesn't go directly to your brain from that sensor, 

22 but it tells you how much nicotine is coming in. 

23 And so you've got a perception of how much 

24 nicotine is coming into your mouth and, therefore, 

25 how much is going to hit your brain seven or eight 

26 seconds later. And so you automatically, because 

27 you want the nicotine hitting your brain, you 

28 automatically explore and change and experiment with 

29 how you draw that cigarette. And smokers when given 

30 one of these cigarettes, on the first puff, will 

31 change the way they smoke that cigarette. 

32 Q. They compensate in order to get more 
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1 nicotine? 

2 A. They compensate in two fashions. One, on the 

3 first puff they compensate. And then they learn how 

4 to work the cigarette, blocking the holes with their 

5 fingers, blocking the holes with their lips, drawing 

6 harder, drawing faster, until they get from their 

7 cigarette the same amount of tar and nicotine, 

8 particularly nicotine, that they would get. 

9 And the last illusion is if this is a low tar 

10 and nicotine cigarette — 
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MR. MUEHLBERGER: 

Judge, nonresponsive to the question. 
Your Honor. 

THE COURT: 

Just a moment. 

The objection to the last volunteered 
statement, which reads "And the last illusion 
is if this is a low tar and nicotine 
cigarette," is sustained. 

Ask another question, please, Mr. 

Herman. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Is there something else deceptive about the 

design of the cigarette in relationship to the 
filter? 

A. Absolutely. Okay. 

Q. Would you explain to the jury and share with 

us what that deception is? 

A. There is a joint deception. First, you would 

expect that if this was a low-tar cigarette, a low- 
nicotine cigarette, that the tobacco in here would 
be less and would have less nicotine. That's not 
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true. It has the same amount of nicotine as 
high-tar cigarettes. And that's why you can get the 
same amount of nicotine from it when you smoke it 
differently. 

The other part of it is you would expect that 
because you've got this big long filter, it would 
remove all that stuff. And, indeed, it does take 
out some of it. But you're not smoking to get air; 
you're smoking to get nicotine. And if you remove a 
little bit of the smoke as it comes through, you 
just draw harder and deeper until you get the full 
dose of tar and nicotine. 

So the perception of most smokers when they 
see this cigarette, when they see it's a one- 
milligram tar cigarette, is they believe that when 
they smoke this cigarette, they're going to get less 
tar and nicotine. 

MR. LONG: 

Objection, Your Honor. Speculation. 

THE COURT: 

Overruled. Answer the question. 

THE WITNESS: 

The smoker believes that they're going 
to get less tar and nicotine out of that 
cigarette. And that isn't true. They get 
the same amount of tar and nicotine as they 
would get if they were smoking a higher tar 
and nicotine cigarette. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Are all the cigarettes, filter cigarettes, 

manufactured by the cigarette companies, do they all 
have the same size holes? 
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A. No. 

Q. Are there some cigarettes that it's even more 

difficult to see the holes? 
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A. Absolutely. The way you get a low-tar 

cigarette is you make a bigger hole. If you want a 
higher tar cigarette, you just make a smaller hole. 
Q. And these companies have produced all three 

types? 

A. Absolutely. 

Q. Is it true that one of the tobacco 

manufacturers came out with something that you got 
ten times more tar from some other product? 

A. That's correct. They conducted a marketing 

campaign that said ten packs of these kinds of 
cigarettes will give you less tar than one pack of 
these other cigarettes. 

Q. Is that true? 

A. No, that's not true. 

Q. Thank you. 

MR. SHAFFER: 

Your Honor, may I approach, please? 

THE COURT: 

Yes . 

Mr. Herman, had you finished? 

MR. RUSS HERMAN: 

Yes, Your Honor, we are. 

I'm having some trouble with people on 
the back row on both sides talking. 

THE COURT: 

There's a complaint of conversation 
among members of the audience. And if you 
want to talk, please do your talking outside 
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of this courtroom. You're disturbing 
counsel. 

(Whereupon a bench conference is held at 
this time.) 

MR. SHAFFER: 

Your Honor, the question about this 
advertisement about Carlton, ten to one, that 
was DB-77. And it's a Scott Exhibit 0159.02. 
We objected and that was — they agreed to 
withdraw it. And in light of that, I think 
this line of questions is improper, to go 
right back into this subject matter on a 
document that's been withdrawn from evidence. 

THE COURT: 

I don't know that the document was ever 
referred to nor was the brand referred to, as 
I recall the question. Do you agree with my 
recollection? 

MR. SHAFFER: 

I think you're right. Your Honor. But I 
think it was a ten-to-one advertisement, that 
there was ten times less tar. And I think 
that's specifically related to this ad. And 
in light of the fact that they withdrew this 
document this morning, I think it's an 
improper line of questions. And I would ask 
The Court to strike the questions and the 
answers. 

THE COURT: 

Okay. Do you intend to pursue that 

line? 
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I think it's relevant. I didn't 
identify the cigarette companies at all. And 
the fact is the representation was made. 

THE COURT: 

The question is whether you intend to 
pursue that line of ten-to-one? 

MR. RUSS HERMAN: 

No. No, I'm not. 

(Whereupon the bench conference was 
concluded at this time.) 

THE COURT: 

The objection to the questions and 
answers up to this point are overruled. 

Next question, please. 

MR. SHAFFER: 

Thank you. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Now, I want to go on to the next series of 

questions. 

Your Honor, I'd like to display on the 
monitor that Dr. Burns has in front of him and the 
one in front of you and defense counsel DB Exhibit 
27A. 

Dr. Burns, — 

THE COURT: 

Is 27A a part of 27? 

MR. RUSS HERMAN: 

No, it is not. Your Honor. It's a 
separate exhibit. It's a separate 
demonstrative. 

THE COURT: 

All right. Proceed. 
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EXAMINATION BY MR. RUSS HERMAN: 

Q. Dr. Burns, did you prepare this demonstrative 

yourself? 

A. Yes, I did. 

Q. And based on what information and how did you 

go about preparing it? 

A. It's based on the information on the total 

number of cigarettes sold in the United States, 
provided by the U.S. Department of Agriculture. 

Q. An official government agency; correct? 

A. Yes, it is. 

Q. And will this assist you in explaining and 

demonstrating your testimony to the jury? 

A. Yes, it will. 

Q. Is it a fair and accurate representation of 

the issues which you wish to testify about? 

A. Yes. 

Q. Your Honor, I would like to have DB-27A 

published to the jury. 

THE COURT: 

Any objection? 

MR. BELASIC: 

We have no objection. Your Honor. 

THE COURT: 
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Publish the exhibit. 

MR. RUSS HERMAN: 

Thank you, Carl. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Would you explain — I see at the top, this 

looks a little clearer to me, "U.S. Total Cigarette 
Production in Billions." 

A. Yes. 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

11495 

Q. Along the left side, from zero to 700, what 

does that represent? 

A. Those represent hundred billions of 

cigarettes. So the number 100 there means 100 
billion cigarettes were sold. 

Q. And the figure goes from 1914 at the bottom 

to? 

A. 1998. 

Q. 1998. 

Would you give us the history from 1914 to 

1998, indicating U.S. cigarette company production 
of these cigarettes? 

A. Well, you start out with about 18 billion in 

1914. And as I described earlier, it went up in the 
Second World War, it went up during the '20s, came 
down during the depression, went up to some 340 
billion at the end of World War II, came down 
through the first health and science information, 
went back up with the reassurance provided by 
filters and the confusion provided by the tobacco 
industry about the science. 

With the release of the Surgeon General's 
report, it came down again, demonstrating that 
information does change people's behavior. 

Providing them the truth, it does change people's 
behavior. It came down again after the warning 
labels were placed. When there was an advertising 
campaign on television to encourage people to quit, 
again demonstrating that providing people the truth 
and encouraging them changes their behavior. 

It reached a peak — It reaches a peak a 
little later in total consumption than it does in 
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per capita because the population continues to grow. 
But it reached a peak of 640 billion cigarettes. 

And began what has been a steady decline, with the 
exception of a short period in the mid 1990s, due to 
providing cessation assistance, due to education, 
due to increases in taxes, due to providing 
comprehensive tobacco programs in some states. 

All of that has helped change the number of 
cigarettes that people are smoking in the United 
States in a direction that will reduce the disease 
risk. Because this is a marker of the future 
disease burden that is going to occur in the U.S. 
population. 

Q. That disease burden, the burden you talk 

about is disease caused by cigarette smoking? 

A. That's correct. 

Q. Now, at the same time that cigarette 
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18 production increased from, around 1915, it looks 

19 like — What's the figure there? 

20 A. 1914, 16.5 billion. 

21 Q. — increased from 16.5 billion to 440 billion 

22 units of cigarettes in 1994, did the brands of 

23 cigarettes by these cigarette companies also 

24 increase? 

25 A. Yes, they did. 

26 Q. Have you yourself constructed a chart from 

27 government-approved materials indicating the 

28 increase in brands marketed by these cigarette 

29 manufacturers? 

30 A. Yes, I have. 

31 Q. I think that is DB-27B. Could we place that 

32 on Your Honor's screen, defense counsels' screen and 
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1 

Dr. 

Burns' screen? 


2 


Is this a fair and 

accurate representation? 

3 

A. 

Yes, it is. 


4 

Q. 

Will it assist you 

in explaining your 

5 

testimony to the jury? 


6 

A. 

Yes, it will. 


7 


MR. RUSS HERMAN: 


8 Your Honor, I'll ask that it be 

9 displayed and published to the jury. 

10 THE COURT: 

11 Objection? 

12 MR. BELASIC: 

13 Your Honor, we object to the extent it 

14 does not contain only defendants' brands. 

15 THE COURT: 

16 The objection is overruled. Publish the 

17 document. 

18 EXAMINATION BY MR. RUSS HERMAN: 

19 Q. Now, as I understand it, these are the brands 

20 that were measured by machine; is that correct? 

21 A. These are the brands that were measured by 

22 the Federal Trade Commission with the machine that 

23 measures tar and nicotine, yes. This is from the 

24 Federal Trade Commission reports of that data. 

25 Q. Could you quickly demonstrate for us the 

26 growth in brands and its relationship to the history 

27 of cigarette manufacturing and health issues in this 

28 country? 

29 A. You can see for a long time there are only a 

30 few cigarette manufacturers. So the numbers of 

31 brands remained relatively constant. But then in 

32 the mid 1980s, the numbers began to climb 
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1 dramatically as new brands were introduced as light, 

2 as ultra light, as menthol versions of the same 

3 cigarette or as versions that had different 

4 machine-measured tar values. Because they could 

5 simply take the same cigarette and change the size 

6 of the hole and call it a different brand of 

7 cigarettes. 

8 And so the development of cigarettes that 

9 were called light, ultra light, low tar began. And 

10 most of the manufacturers have variants of their 
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existing brands that are the same name but blank 
brand light, blank brand ultra light. And, 
therefore, you have this proliferation of number of 
brands. 

Q. In 1968, how many brands were there? 

A. In 1968, there were 127 brands. 

Q. Thirty years later, how many brands were 

there? 

A. There were 1,294 brands thirty years later. 

Q. Your testimony is that because of the light 

cigarettes, ultra lights, the number of brands that 
these companies were producing enlarged? 

A. My testimony is that the number of brands 

enlarged. And one of the principal ways that those 
brand numbers enlarged was by creating light, ultra 
light and other variants of existing brands. 

Q. The way that those brands were designed, 

created and marketed, in your opinion, was that an 
illusion or not? 

A. In my opinion, — 

MR. MUEHLBERGER: 

Objection, Your Honor. It violates your 
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court order. Case Management Order. It's not 
in his expert report. 

THE COURT: 

I don't allow speaking objections, Mr. 
Muehlberger. If you wish to address The 
Court, you'll do it at sidebar as I've told 
all counsel. 

MR. MUEHLBERGER: 

May I approach. Your Honor? 

THE COURT. 

Yes . 

MR. MUEHLBERGER: 

Thank you. 

(Whereupon a bench conference is held at 
this time.) 

MR. MUEHLBERGER: 

Your Honor, the issue of whether the 
number of different brands created an 
illusion is nowhere in his expert report. It 
violates your Case Management Order for him 
to testify about that subject. 

MR. RUSS HERMAN: 

Pages and Paragraphs 17, 18, 19 and 
Footnote 18, he speaks about the light 
cigarette illusions fraud. 

MR. MUEHLBERGER: 

I don't believe in any of those 
paragraphs does he say that the number of 
brands was one of the bases for that opinion. 

MR. RUSS HERMAN: 

Well, he doesn't say the number of 
brands. He just says it was an illusion and 
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deception; doesn't he? 

MR. MUEHLBERGER: 

CMO-2 requires the basis for all of the 
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opinions be in the expert report. And that 
basis is not in the expert report. 

THE COURT: 

What's your reference? 

MR. RUSS HERMAN: 

I'll have to get my — Excuse me for a 
moment. 

THE COURT: 

Anything else? 

MR. RUSS HERMAN: 

No. 

THE COURT: 

Anything else? 

MR. MUEHLBERGER: 

No. 

(Whereupon the bench conference was 
concluded at this time.) 

THE COURT: 

The objection is overruled. 

Mr. Herman, be prepared to read the 
question that was objected to, please. 

MR. RUSS HERMAN: 

Your Honor, I haven't been able to bring 
it up yet. Perhaps Ms. Huffman can assist 
me. 

Dr. Burns, The Court has ruled that you 
can answer the question. Ms. Huffman will 
read it to you. 

(Whereupon the preceding question was 
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read back by the court reporter.) 

THE COURT: 

Now answer the question. 

THE WITNESS: 

Do you want me to continue? 

THE COURT: 

Yes . 

THE WITNESS: 

In my opinion, it is an illusion. The 
reason why it's an illusion is you put up on 
an ad Camel, just to pick a brand. Camel's 
full flavor; then if you're worried, we have 
Camel Lights; then if you're thinking about 
quitting and are really worried, we have 
Camel Ultra Lights; or if you're having a 
difficult time quitting, you can come back to 
Camel Ultra Lights. 

And that's an illusion. Because you're 
going to get the same amount of smoke, the 
same amount of risk, the same amount of 
damage from any one of those cigarettes if 
you're smoking. But they're able to put out 
for the public the perception that there's 
something you can do if you're worried 
besides stopping smoking. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Now, Your Honor, if you'd bear with me and 

the jury just for about three minutes. 

Dr. Burns, as part of the preparation for 
this trial, did you direct Regina, my paralegal, to 
purchase the brands of cigarettes, some of the 
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brands of cigarettes sold by each one of these 
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cigarette companies in Louisiana? 

A. Yes, I did. 

MR. RUSS HERMAN: 

Your Honor, at this time I'd like to 
approach the witness. 

THE COURT: 

You may. 

MR. RUSS HERMAN: 

May I ask the witness from here without 
going back just one question or give him an 
instruction? 

THE COURT: 

Yes . 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Dr. Burns, on the outside of the envelope is 

the Scott exhibit number. And before you remove 
anything from the envelope, would you please state 
the exhibit number. 

A. All right. 

Q. And I'll just — Kendall, thank you very 

much. I appreciate it. 

Now, I'd like you to, with Kendall's 
assistance, to take — They're marked what? 

A. This first one is marked Philip Morris, Scott 

Exhibit Number 3143.02. 

Q. Would you take each of those packs of 

cigarettes out, identify them for the record as to 
what they are? 

A. Benson & Hedges 100s Premium Filter, Merit 

Ultra Lights, Merit Ultra Lights, Basic Ultra 
Lights, Cambridge Full Flavor, Basic Lights, Basic 
Full Flavor, Basic Lights, Cambridge Full Flavor 
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Kings, Parliament Full Flavor, Basic Full Flavor, 
Parliament Lights, Marlboro, Marlboro, Parliament 
Full Flavor, Parliament Lights. 

Q. Now, is there another bag of Philip Morris 

cigarettes in there? It would be marked PM. 

A. This is the second of two Philip Morris, 

Scott Exhibit Number 3143.02. 

Q. It's not necessary to repeat something you've 

already said. I didn't realize we had more than one 
brand of Philip Morris cigarettes. So as you go 
through, just name the ones, if you can, you haven't 
named yet. 

A. Virginia Slims, Virginia Slims Lights, 

Marlboro Ultra Lights, Benson & Hedges 100s Lights, 
Merit Lights, Benson & Hedges 100s Deluxe Ultra 
Lights, Marlboro Lights, Virginia Slims Filters, 
Virginia Slims Ultra Lights, Marlboro Menthol. I'm 
going to topple my little castle here. Benson & 
Hedges 100s Premium Filter, Basic Menthol Ultra 
Lights. Okay. 

Q. To the best of your knowledge, information 

and expert opinion, are all of these brands of 
Philip Morris cigarettes sold in Louisiana? 

A. Yes. 
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25 Q. Are they all marketed here? 

26 A. Yes. 

27 Q. As you put them back, I will ask you a 

28 question about each one. If you'd just tell me what 

29 you're putting back. And I don't want to duplicate 

30 any packs. 

31 A. You want me to do each pack again? 

32 Q. Yes, please. 
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1 A. Okay. Basic Menthol Ultra Lights. 

2 Q. Is there enough nicotine in those cigarettes 

3 to addict a normal smoker? 

4 A. Yes. 

5 Q. Is there enough chemicals and compounds in 

6 those cigarettes to cause cancer of the lung and 

7 COPD? 

8 A. Yes. 


10 

A. 

Basic Full Flavor. 


11 

Q. 

Are your answers the same? 


12 

A. 

They are the same. Basic Lights. 


13 

Q. 

Enough nicotine to addict someone 

and enough 

14 

chemicals and compounds to cause cancer? 


15 

A. 

Yes. 


16 

Q. 

All right. 


17 

A. 

Basic Full Flavor. 


18 

Q. 

Enough nicotine to addict someone 

and to 

19 

cause 

cancer, cancer of the lung and COPD? 

20 

A. 

Yes . 


21 

Q. 

Well, let's take all the kinds of 

Marlboros 

22 

there 

are. How many you got there? 


23 

A. 

There are at least four. 


24 

Q. 

Now, whether you smoke Marlboros 

Menthol, 

25 

Marlboros plain, that's the red and white ones. 

26 

Marlboros Light, Marlboros Ultra Light, 

do each one 

27 

of those cigarettes marketed and sold in 

Louisiana 

28 

have 

enough nicotine to addict somebody? 


29 

A. 

Yes. 


30 

Q. 

Enough chemicals and compounds to 

cause 

31 

cancer of the lung and COPD? 


32 

A. 

Yes. 
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1 Q. Okay. I don't know — Do you have Virginia 

2 Slims there? 

3 A. We have Virginia Slims Filters, Virginia 

4 Slims Ultra Lights, Virginia Slims Lights, all of 

5 them. 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 


Q. Do each one of those brands have enough 

nicotine to addict the normal smoker? 

A. Yes. 

Q. And to cause cancer of the lung and COPD? 

A. Yes. We have Benson & Hedges. 

Q. Just name the rest of them. 

A. Benson & Hedges Deluxe Ultra Lights, Premium 

Filter, Lights, and Premium Filter Menthol. 

Q. Do all of them have sufficient nicotine to 

addict a normal smoker and to cause cancer of the 
lung and COPD? 

A. Yes. 
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Cambridge Full Flavor, Merit Lights, Merit 
Ultra Lights, Basic Ultra Lights, Parliament Lights, 
Parliament Full Flavor and Parliament Lights. 

Q. Do each one of those brands have enough 

nicotine, a minimum amount of nicotine to addict a 
normal smoker? 

A. Yes, it does. 

Q. Does each one of those brands have chemicals 

and compounds that cause cancer of the lung and 
COPD? 

A. Yes. 

Q. For how many years did Philip Morris, to your 

knowledge, deny that there was a direct cause 
between cigarette smoking of their brands and cancer 
of the lung? 
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A. For over 45 years. From 1953 through 1998. 

Q. Some of those brands weren't in existence the 

whole period? 

A. That's correct. 

Q. But whatever was in existence, they denied 

that? 

A. That's correct. 

Q. How many of those brands did Philip Morris — 

For how long did Philip Morris deny that those 
brands caused COPD? 

A. Until 1998. 

Q. For how many years did Philip Morris deny 

that those cigarettes were addictive? 

A. Until 1999. 

Q. More than 40 years? 

A. More than 40 years. 

MR. RUSS HERMAN: 

I'd like to at this time offer, file and 
introduce into evidence the Philip Morris 
cigarettes, designed by Philip Morris, 
manufactured by Philip Morris and marketed to 
the citizens of Louisiana, Exhibit 3143.02. 
THE COURT: 

Any objection? 

MR. GAY: 

No objection. Your Honor. 

THE COURT: 

The exhibit will be received. Is it the 
bag of cigarettes? 

MR. RUSS HERMAN: 

Yes. I didn't give each one of them a 
separate number. There are two bags. Your 
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Honor. 

MR. RUSS HERMAN: 

Now, in fairness — 

THE COURT: 

It will be received. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Now, in fairness, each one of those packs of 

cigarettes had a warning on them; correct? 

A. That's correct. 

Q. And in each instance, the cigarette companies 
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denied what the warnings said; correct? 

MR. GAY: 

Objection, Your Honor. 

(Whereupon a bench conference is held at 
this time.) 

MR. GAY: 

Your Honor, this is a specific question 
about the warnings which goes to preemption. 
It's basically asking the witness to comment 
on the warnings. It's preempted. 

THE COURT: 

Do you think that — He's not listening, 
so there's no point. Do you want to say 
anything more? 

MR. GAY: 

I just wanted to add. Your Honor, he's 
already asked what Philip Morris' position 
was publicly. Now, he's specifically 
attacking the warnings as if they should say 
something else. 

THE COURT: 

The question was did Philip Morris deny 
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what the warnings said? 

MR. RUSS HERMAN: 

That's what I said. 

THE COURT: 

Let me read it back. 

The objection is overruled. 

(Whereupon the bench conference was 
concluded at this time.). 

THE COURT: 

I overruled the objection. You may 
answer the question. We will have it read 
back to you. 

THE WITNESS: 

Thank you. Your Honor. 

THE COURT: 

(Addressing Mr. Herman.) Are you going 
to read the question back? 

MR. RUSS HERMAN: 

I have it. 

"And in each instance, the cigarette 
companies denied what the warnings said?" 

THE WITNESS: 

That's correct. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. And if someone were to tell this jury that 

the cigarette companies always did what the 
government wanted them to do, would that be correct? 
A. No, it would not. 

Q. Now, would you go to Exhibit Brown & 

Williamson 1924.01? Did you instruct — get the 
assistance of my paralegal, Regina Westenfeld, to 
purchase these cigarettes in New Orleans, Louisiana? 
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A. Yes, I did. 

Q. Would you please read off the types of 

cigarettes manufactured and marketed by Brown & 
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Williamson Cigarette Company in Louisiana? 

A. Pall Mall Filters, Pall Mall Lights, Kool 

Super Longs, Viceroy 100s, Pall Mall Filters again, 
regular Viceroy, Carltons, Viceroy Lights, Kool 
Filter Kings, Kool Natural Lights, Lucky Strike, 

GPC, GPC Ultra Lights, Kool Menthol, GPC Full 
Flavor. 

MR. RUSS HERMAN: 

I'm sorry. My train of thought is 
interrupted for a minute. Your Honor, I 
don't know whether it's just I'm hyped up 
or — It's hot. Is there something we can do 
about — 

THE COURT: 

I think it may be a combination of both, 
Mr. Herman. 

MR. RUSS HERMAN: 

Well, I've been waiting for a long time 
to do this. 

THE COURT: 

And I've ordered that the front corridor 
and this door be opened to, hopefully, 
increase the circulation of cooler air. I 
can do nothing else at this point. 

MR. RUSS HERMAN: 

I appreciate, and I'm sure we all do, 
that you will do that. Your Honor. Thank 
you. 

EXAMINATION BY MR. RUSS HERMAN: 
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Q. You have just identified brands of Brown & 

Williamson Tobacco Company manufactured by them and 
marketed in Louisiana and sold in New Orleans; 
correct? 

A. That's correct. 

Q. I'd like you to hold up all the Kool brands, 

whether they're menthol, menthol light, menthol 
king, whatever they are. 

A. (Complies.) 

Q. Each one of those cigarettes manufactured by 

Brown & Williamson, do they have sufficient nicotine 
to addict the normal person? 

A. Yes. 

Q. Do they have the minimum required to keep a 

person hooked? 

A. Yes. 

Q. Each one of those brands? 

A. Each one of all of these brands, yes. 

Q. Each one of those brands, do they cause 

cancer of the lung? 

A. Yes, they do. 

Q. Do they cause COPD? 

A. Yes, they do. 

Q. Hold up the next batch of brands. 

A. Pall Mall, Viceroy, Carlton, GPC, Lucky 

Strike. 

Q. Do each one of those brands of Brown & 

Williamson cigarettes designed by them and marketed 
in Louisiana contain sufficient nicotine to keep — 
a minimum amount of nicotine to keep a person 
hooked? 
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A. Yes, they do. 
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Q. Do they each contain carcinogens and 

chemicals sufficient to cause someone lung cancer or 
COPD? 

A. Yes, they do. 

Q. For how long has Brown & Williamson denied 

that their brands of cigarettes cause cancer and 
COPD? 

A. For over 45 years. 

Q. For how long has Brown & Williamson Tobacco 

Company denied that their cigarettes caused 
addiction? 

A. For over 45 years. 

Q. For how — Do those cigarettes contain the 

minimum specifications required by the U. S. 
Government for warnings? 

A. Yes, they do. 

Q. Has Brown & Williamson Cigarette Company 

denied those warnings? 

A. Yes, they have. 

MR. SHAFFER: 

Objection, Your Honor. 

THE COURT: 

Same objection. It's been overruled in 
the past. Same ruling. 

MR. RUSS HERMAN: 

Your Honor, I'd like, Kendall, if you 
would assist Dr. Burns, please, I'd like to 
offer, file and introduce into evidence Scott 
1924.01, the Brown & Williamson cigarette 
brands marketed — designed by them and 
marketed in New Orleans, Louisiana. 

THE COURT: 
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Objection? 

MR. SHAFFER: 

No, Your Honor. 

THE COURT: 

No objection. The exhibit will be 
received. 

MR. SHAFFER: 

May I approach? 

THE COURT: 

Yes . 

(Whereupon a bench conference is held at 
this time.) 

MR. SHAFFER: 

When Dr. Burns went through that process 
of opening that pack and taking the 
cigarettes out, he just described the pack 
generally. He just said Carlton cigarettes. 

And I would think to make the record 
complete, that he should specifically 
describe the entire title of the pack. And 
also. Your Honor, I think the plaintiffs 
should make the pack as opened by Dr. Burns a 
part of the record. 

THE COURT: 
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If you're requesting that I retain that 
for some purpose in the future, I will order 
that that be done. But I think the inquiry 
you're making is properly reserved for cross. 
MR. SHAFFER: 

Well, I just want to be sure that when 
we get to cross-examination of Dr. Burns, we 
have the actual pack that he opened and took 
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cigarettes out. 

THE COURT: 

Where is it, Mr. Herman, the Carlton 

pack? 

MR. RUSS HERMAN: 

I'll find out. But we have duplicate 
packs. 

MR. SHAFFER: 

Well, I want the pack. 

Does he have the top of it? 

THE COURT: 

Where is the top of it? 

THE WITNESS: 

I didn't open it. 

THE COURT: 

Oh, you didn't open it? 

THE WITNESS: 

No. 

THE COURT: 

No, he didn't open it. 

MR. SHAFFER: 

All right, sir. Then I'll ask Russ. 

THE COURT: 

Good idea. 

MR. SHAFFER: 

Thank you. Your Honor. 

(Whereupon the bench conference was 
concluded at this time.) 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Dr. Burns, I had offered and introduced into 

evidence the Brown & Williamson cigarettes, Scott 
Number 1924.01. 
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THE COURT: 

And it's been received. 

MR. RUSS HERMAN: 

It's received in evidence. 

THE COURT: 

Yes . 

MR. RUSS HERMAN: 

Thank you. Your Honor. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Kendall, if you would help Dr. Burns, please, 

with Lorillard, Scott Exhibit Number 2869.02. 

Dr. Burns, did you direct Regina Westenfeld, 
my paralegal, to go out and purchase Lorillard- 
manufactured cigarettes sold in Louisiana? 

A. Yes, I did. 

Q. And they're contained in Scott Exhibit 

2869.02? 
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18 A. They are. 

19 Q. Would you please indicate for the jury the 

20 brands that Regina was able to pick up? 

21 A. True Menthol Ultra Low Tar, Newport Menthol, 

22 Newport Lights, Kent Kings, Newport Menthol Box and, 

23 again. True Tasteful Ultra Lights — Ultra Low Tar, 

24 I'm sorry. 

25 Q. Dr. Burns, each of those brands, are they 

26 manufactured, designed and marketed in Louisiana? 

27 A. They are marketed in Louisiana. I don't 

28 believe they are manufactured here. 

29 Q. Thank you. 

30 Are the brands manufactured and designed by 

31 Lorillard Cigarette Company? 

32 A. Yes, they are. 
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1 Q. Are they, each one of them, marketed in 

2 Louisiana to Louisiana citizens? 

3 A. Yes, they are. 

4 Q. Do each one of those brands designed and 

5 manufactured by Lorillard and marketed in Louisiana 

6 contain a sufficient amount of nicotine or a minimum 

7 amount of nicotine to keep a normal smoker hooked? 

8 A. Yes, they do. 

9 Q. And do each one of those brands marketed in 

10 Louisiana by Lorillard Cigarette Company contain 

11 cancer-causing chemicals and compounds sufficient to 

12 cause lung cancer? 

13 A. Yes, they do. 

14 Q. And to cause COPD? 

15 A. Yes. 

16 Q. And in addition to that, they also, that is, 

17 Philip Morris, Brown & Williamson and Lorillard 

18 brands that you've seen so far, also contain or 

19 throw off in their smoke toxins and poisons; do they 

20 not? 

21 A. Yes, they do. 

22 Q. One of those is hydrogen cyanide; is that 

23 correct? 

24 A. That's correct. 

25 Q. Now, do each one of those cigarettes that you 

26 have before you, which are designed and manufactured 

27 by Lorillard, have warnings on them? 

28 A. Yes, they do. 

29 Q. For how long has Lorillard denied or for how 

30 long did Lorillard deny those warnings? 

31 MR. MUEHLBERGER: 

32 Objection. 
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1 


THE COURT: 




2 


Approach. 




3 


(Whereupon a 

bench conference 

is held at 

4 

this 

time.) 




5 


THE COURT: 




6 


The question 

was 

how long did 

Lorillard 

7 

deny 

those warnings? 



8 


MR. MUEHLBERGER: 



9 


Preemption, 

Your 

Honor. 


10 


THE COURT: 
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That's a bad question. 

MR. RUSS HERMAN: 

I'll withdraw the question. 

THE COURT: 

The objection is sustained. You may 
want to phrase it in the way a similar 
question was asked that I overruled. 

(Whereupon the bench conference was 
concluded at this time.) 

THE COURT: 

The objection to that question is 
sustained. Don't answer that question. 

The next question. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. For how long did Lorillard deny that those — 

that their brands of manufactured and designed 
cigarettes were not addictive? 

A. For 45 years. 

Q. For how long did Lorillard deny that its 

brands of cigarettes caused cancer and COPD? 

A. For 45 years. 

Q. When did they stop? 
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A. In 1998. 

Q. After the suit was filed? 

A. That's correct. 

MR. RUSS HERMAN: 

I offer, file and introduce into 
evidence Scott Exhibit 2869.02, the Lorillard 
cigarettes. 

THE COURT: 

Objection? 

MR. MUEHLBERGER: 

No, Your Honor. 

THE COURT: 

The exhibit will be received into 
evidence. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. Dr. Burns, with Kendall's assistance — and I 
appreciate it, Kendall — would you look at the 

R. J. Reynolds brands of cigarettes. And I ask you, 
it's Exhibit 4786.01, 4786.01, did you direct Regina 
Westenfeld, my paralegal, to purchase brands of 

R. J. Reynolds cigarettes sold and marketed in 
Louisiana? 

A. Yes, I did. 

Q. And do you have before you R. J. Reynolds' 

brands of cigarettes which they designed, they 
manufactured, and they marketed in the State of 
Louisiana? 

A. Yes. 

Q. Now, would you name the brands? Just hold 

them up for the jurors. 

A. More 120s. 

Q. Is that M-O-R-E? 
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A. M-O-R-E. 

Q. What does 120 mean? 

A. It's the length of the cigarette. 
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Q. More puffs? 

A. 120 — 

Q. Is it more puffs? 

A. Yes, it is more puffs. 

Okay. Camel Filters hard pack. Camel Filters 
soft pack. Camel Lights soft pack. Camel Lights hard 
pack, regular Camels, Camel Filters, Salem, Salem 
Lights, Vantage Ultra Lights, Winston, Doral Full 
Flavor, Camel Lights soft pack, Winston hard pack, 
Doral Full Flavor. 

MR. RUSS HERMAN: 

I saw counsel for R. J. Reynolds start 
to rise because I misspoke. And I apologize 
for the record. I'm told that the question I 
asked was imprecise. And, Counsel, I'll 
correct it for the record right now. 

MR. BELASIC: 

Thank you. 

EXAMINATION BY MR. RUSS HERMAN: 

Q. I made the mistake of saying that R. J. 

Reynolds manufactured cigarettes in Louisiana, so I 
want to restate the question. 

The packs of cigarettes which you have just 
identified are designed and manufactured by R. J. 
Reynolds but marketed and sold in Louisiana; is that 
correct? 

A. That's correct. 

Q. Now, each one of those packs of cigarettes, 

brands of cigarettes, marketed by R. J. Reynolds, do 
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they contain sufficient nicotine, a minimum amount 
of nicotine to keep a smoker hooked? 

A. Yes, they do. 

Q. And do each one of those packs of cigarettes 

have enough cancer-causing chemicals, compounds and 
toxins and poisons to cause lung cancer and COPD? 

MR. WITTMANN: 

Objection, Your Honor. 

THE COURT: 


10 


Overruled. Answer 

the question. 


11 

A. 

Yes . 



12 

EXAMINATION BY MR. RUSS HERMAN: 



13 

Q. 

Each one does? 



14 

A. 

Each one does. 



15 

Q. 

Each one has warnings? 



16 

A. 

Each one has warnings. 



17 

Q. 

For how many years has R 

. J. Reynolds 

denied 

18 

that 

its brands of cigarettes are addictive? 


19 

A. 

For 45 years. 



20 

Q. 

For how many years has R 

. J. Reynolds 

denied 

21 

that 

its cigarettes produce or 

cause cancer 

of the 

22 

lung 

and COPD? 



23 

A. 

For 45 years. 



24 

Q. 

Did they finally or ever 

admit that their 

25 

cigarettes cause addiction? 



26 

A. 

They did in 1999. 



27 

Q. 

After this suit was filed; correct? 


28 

A. 

That's correct. 



29 

Q. 

Did they ever admit that 

their cigarettes 

30 

cause 

cancer and COPD? 



31 

A. 

Yes, they did in 1998. 
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Okay. My examination for today is going 
to draw to a close after the next series of 
questions. I need at this time, however, to 
offer, file and introduce into evidence R. J. 
Reynolds Exhibit Number — R. J. Reynolds 
cigarette brands which they manufacture and 
design and market in Louisiana, Exhibit 
Number 4786.01. 

THE COURT: 

Any objection? 

MR. WITTMANN: 

No objection. But we don't manufacture 
them in Louisiana, Counsel. 

MR. RUSS HERMAN: 

Yes . 

THE COURT: 

The comment was no objection, but 
they're not manufactured in Louisiana. 

MR. RUSS HERMAN: 

Which I agree. 

THE COURT: 

It will be received into evidence. 
EXAMINATION BY MR. RUSS HERMAN: 

Q. Now, you explained this morning epidemiology, 

the science of — Explain it again, will you? Just 
so we can refresh ourselves. 

A. Okay. It's the science of observing people 

and the diseases that occur in people in relation to 
those factors that cause disease in people. So it's 
a way of examining what happens that allows you to 
determine whether a behavior or an exposure causes a 
subsequent disease. 
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Q. Now, how did science and the medical 

community establish the relationship between 
cigarette smoking and disease? 

A. They did it by examining multiple lines of 

evidence that all pointed in the same direction. 

They examined evidence from epidemiology, from 
animal studies, from autopsy studies in people, from 
clinical studies in people, from studies of cells in 
animals and in people. 

And when they put all of that evidence 
together, they're able to reach a judgment that 
beyond any scientific doubt, cigarette smoking 
causes lung cancer and chronic obstructive lung 
disease. 

Q. How long ago did the science and medical 

community reach that conclusion? 

A. Oh, about 45 years ago. A little more than 

that now. 

Q. Did you, in order to assist in explaining the 

epidemiology and relationship between cigarette use, 
smoking, and cancer, form a demonstrative exhibit? 

A. Yes, I did. 

Q. And is that Exhibit DB — Well, Your Honor, 

I'd like to display on your screen, on defense 
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1 


counsel's screen and for Dr. Burns DB-11. 

From where did you obtain the information for 

DB-11? 

A. They're obtained from the U.S. Department of 

Agriculture and from the American Cancer Society. 

Q. And do you find that in the information you 

used to make this illustration, that that 
information is a fair and accurate representation of 
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what was known and what is known? 

A. Yes. 

Q. And is it a fair and accurate representation 

of the testimony which you want to or feel to give 

to the jury? 

A. Yes. 

MR. RUSS HERMAN: 

Your Honor, at this time I'd like to 
have displayed and published to the jury 
DB-11. 

THE COURT: 

Any objection? 

MR. WITTMANN: 

No objection. Your Honor. 

THE COURT: 

Publish it to the jury, please. 
EXAMINATION BY MR. RUSS HERMAN: 

Q. First of all, this only compares male lung 

cancer rates with cigarette consumption; correct? 

A. That's correct. 

Q. Why is that? 

A. Because for much of the early part of this 

century, cigarette smoking was predominantly a male 
disease. And so the first upsurge of the epidemic 
of lung cancer occurred in males. It began to rise 
steeply in women in 1960, twenty years after they 
began to smoke around the Second World War. Just as 
it rises steeply in males, in the 1930s, some twenty 
years after they started to smoke. 

Q. Now, the numbers on the left beginning with 

zero and — I'm sorry. I don't know whether that's 
6,000 or 5,000 or 8,000. 
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A. Five thousand. 


2 Q. All right. 

3 — that begin on the left and go up on the 

4 left, zero to 5,000, what do those figures 

5 represent? 

6 A. These figures and this line is the one that I 

7 showed you before for per capita consumption, the 

8 total number of cigarettes sold divided by the 

9 number of people over the age of 18 in the 


10 

population. 


11 

Q. 

Males 

over 18 or total? 

12 

A. 

Males 

and females. 

13 

Q. 

Males 

and females. 

14 

A. 

Okay. 

And it is for all the years from 1900 

15 

on out 

to about 1998. 

16 

Q. 

And what is the — I guess that color is 

17 

pink. 

What's 

the pink color? 
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18 A. The pink color is lung cancer death rates in 

19 males in the United States for that year. 

20 Q. Okay. Would you explain the significance of 

21 this information and how it — and what it 

22 concludes? 

23 A. Yes. One of the first things that's 

24 necessary to understand is difficult. Lung cancer 

25 is the most common cause of cancer death in men and 

26 women in the United States currently. But it didn't 

27 used to be a disease that was common at all. 

28 In 1900, it was a very rare disease. As a 

29 matter of fact, a review published in 1910, 1912, 

30 reviewed all the world's evidence on lung cancer at 

31 that time. And they said, well, we can't say much 

32 about it. But one of the things we can say is it's 
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1 one of the rarest of human diseases. 

2 In the 1920s, Dr. Alton Ochsner was in 

3 medical school. The entire class was called out of 

4 the dorm at night to witness an autopsy. Because 

5 this autopsy was on a patient with lung cancer and 

6 they might never again in their professional lives 

7 see another case of this rare disease. He saw four 

8 in his first year of practice as a chest surgeon. 

9 And he concluded there must be an epidemic. And he 

10 was correct. 

11 And you can see that beginning in the 1930s, 

12 it was so rare that they didn't even record it as a 

13 separate disease prior to that. It began to rise 

14 very steeply. And people began to wonder where is 

15 this coming from? This is an epidemic of a disease 

16 that didn't used to be there. 

17 Q. Well, some people might want to know — Well, 

18 other things cause lung cancer; don't they? 

19 A. They do. But, overwhelmingly, the lung 

20 cancer that occurs is caused by cigarette smoke. 

21 Q. Now, would you sort of put that pointer 

22 around 1960. And just go up. Was it apparent 40 

23 years ago that the rise in lung cancer mirrored the 

24 rise in cigarette smoking? 

25 A. Yes. It was apparent that lung cancer death 

26 rates rose about 20 years after smoking rose, 

27 cigarette smoking rose in the United States. And 

28 that was one of the pieces of evidence that led 

29 scientists in the 1950s to say, we need to look at 

30 whether smoking is a cause of disease, whether 

31 smoking, cigarette smoking is the reason why this 

32 lung cancer occurs. 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

11525 

1 When they did, they did exactly what you 

2 would expect. They went and they looked at a bunch 

3 of people with lung cancer. They went to the 

4 hospital, found the folks who had lung cancer, and 

5 they compared them to other people in the hospital 

6 or other people in their communities that didn't 

7 have lung cancer. And you know what they found? 

8 They found that the people with lung cancer were 

9 much more likely to be smokers. And not only that, 

10 they were much more likely to be heavy smokers. 
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So now we've got two pieces of evidence. 

We've got this epidemic occurring following the 
onset of cigarette smoking and we have the people 
who have that disease are cigarette smokers. 

The next question then is — 

Q. Wait, wait. You can't say what the next 

question is. 

A. I'm sorry. You're right. 

Q. What's the next issue that this shows? 

A. Scientists then said, what's the next logical 

thing to do? Let's take the smoke and expose 
animals to it. And Ernst Wynder in his laboratory 
in New York condensed cigarette smoke, took the tar, 
which is just all the particles in the smoke 
condensed, and he painted that on the backs of 
animals. And the tissue died. 

So he had to take the nicotine out because it 
was so toxic. And diluted it some. And then he 
painted it on the animals and he painted it and he 
painted it and he painted it. And they developed 
cancer in the sites where he painted the tar. 

Q. Here's the last question that I have to ask 
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today. Did all those cigarette companies together 
deny this evidence? 

A. Yes, they did. 

MR. RUSS HERMAN: 

Your Honor, I'd like to begin tomorrow 
with what is in cigarette smoke that causes 
cancer of the lung. 

THE COURT: 

Ladies and gentlemen, we're going to 
recess in just a moment. I need to have a 
short conference with Special Master Gianna. 
Stay where you are. I'm going to leave, be 
back in just a minute or two. 

(Whereupon a brief recess was taken at 
this time from 4:30 o'clock p.m. to 4:31 
o'clock p.m.) 

THE COURT: 

Ladies and gentlemen of the jury, we are 
going to recess for the day. And I will 
remind you again, don't discuss this case 
with anyone, among yourselves, with any of 
your friends. Don't read anything in the 
newspaper or on the Internet or use your 
computer. If anyone contacts you or tries to 
talk to you about the case, please don't talk 
to them and report it to me. 

Let's be on time. 9:30 tomorrow 
morning. 9:30. We worked out the problem 
with the parking pay. That's going to be 
corrected as of Monday. We don't move really 
that quick around here, okay? But thank you 
for your attendance and your attention. You 
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are hereby discharged until tomorrow morning 
at 9:30. 

Thank you. 


http://legacy.library.ucsf.fibliii/tiEfe(ulTttp^^O©/(pelindustrydocuments.ucsf.edu/docs/nfjl0001 



4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 


(Whereupon the jury is excused at this 
time. ) 

THE COURT: 

Let the record reflect the jury has left 
the courtroom. I'll give counsel for the 
plaintiffs and then counsel for the 
defendants an opportunity to place of record 
anything they wish to place of record as a 
result of the proceedings since the luncheon 
recess. 

MR. RUSS HERMAN: 

No, sir. After Mr. Wittmann speaks with 
you, we have a joint stipulation to submit. 

THE COURT: 

Anything by defense counsel for the 
record since the luncheon recess? 

MR. WITTMANN: 

I think Mr. Shaffer has something for 
the record. 

MR. SHAFFER: 

Your Honor, I just wanted to get your 
direction as to how we might continue to 
preserve that pack that was opened. Should 
The Court keep it or what is your preference? 

THE COURT: 

I have no preference. 

MR. SHAFFER: 

All right. Well, we would like to 
preserve it with the approval of counsel for 
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plaintiffs and The Court. The top, 
apparently, has been taken off. We can't — 
That can't be located. But we would like to 
preserve that pack. 

THE COURT: 

My law clerk will take delivery of it. 

THE COURT: 

Anything else for the record? 

MR. SHAFFER: 

Thank you. 

MR. WITTMANN: 

We have a joint stipulation that we've 
agreed to with plaintiffs' counsel with 
respect to the cross-examination of experts 
with respect to their appearances. 

THE COURT: 

I believe I've seen it. 

MR. WITTMANN: 

I don't think you've signed it. Have 

you? 

THE COURT: 

That is with regard to charges and 
expenses, et cetera? 

MR. WITTMANN: 

Right. Right. 

THE COURT: 

I've seen it and signed it. 

THE LAW CLERK: 

I'll give you a copy tomorrow morning. 

MR. WITTMANN: 

I just didn't know you signed it. 
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Just a moment. 

MR. GAY: 

Your Honor, I just want to note a 
general objection for the record that there 
has been testimony by Dr. Burns about causal 
connection to general things that have 
occurred without any basis set forth in the 
record for a foundation, in terms of a survey 
of Louisiana smokers or any type of study of 
Louisiana smokers. I want to note a global 
objection to that testimony. 

THE COURT: 

Noted and overruled. 

I have a document, a pleading entitled 
"Defendants' Motion and Memorandum to 
Preclude the Plaintiffs Use of the March 2002 
Supplement to the Journal of Tobacco 
Control." I thought I had that document, 
but — 

MR. RUSS HERMAN: 

I got the memo this morning. But I'm 
ready to respond to it without a brief. And 
I've got the response right here. 

THE COURT: 

Well, I'm not going to entertain 
argument on that at this point. I will 
entertain it at 9:30 sharp tomorrow. And it 
will be short. 

MR. RUSS HERMAN: 

Yes . 

MR. SHAFFER: 

Thank you. Your Honor. 
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THE COURT: 

9:30. 

All right. Remember Judge Belsome's 
request that all of the debris be cleared 
from the tables. 

We will recess until 9:30 tomorrow. 

(Whereupon the proceedings were 
adjourned at 4:36 o'clock p.m.) 

■k -k -k 
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